STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

Inre New Landing Utility, Inc.
Application for General Rate Incresse Case No. 04-0610

APPLICANT'SRESPONSE TO
INITIAL BRIEF OF
LOST NATION PROPERTY OWNER'S ASSOCIATION

New Landing Utility, Inc. (“NLU") makes this Response to the Initid Brief of the Lost Nation
Property Owner’s Association.

The positions asserted by the Lost Nation Property Owner’s Association (“LNPOA™) are a
continuation of their decades-long effort to get someone else to pay for the replacement of the
inadequate water distribution lines ingtaled in the south haf of this subdivison by the developer of Lost
Nation before NLU was even incorporated. The Commission Staff recognizes that the people served
by these old, smdll water lines should be the onesto pay for the replacement mains. (See, ICC Staff
Exhibit 20-R, pp 7-8, lines 131-139.) NLU agrees. (See, Applicant’s Brief, p. 14.)

There are severd reasons to reject the LNPOA positions.

Opposition to the Main Replacement Charge

Res Judicata and Estoppel Bar the Clam

Counsdl for the LNPOA reviews excerpts from the Order in ICC Case 57952 - the order
which granted NLU its Certificate of Public Convenience and Necessity. (See, pp 2-3 of Intervenor’'s
Brief.) He concludes “That language is clear and unambiguous. NLU had the obligation to replace the

underszed mains. An obligation that it has failed to fulfill for the past 31 years.” (Intervenor’'s Brief, p.



3)

That counsd for the LNPOA makesthis claim in 2005 ismost interesting. In 1978-79, as
counsd for the LNPOA, he went to the court in Ogle County and asked that the LNPOA be allowed to
construct awater distribution main dong Woodland Drive and connect that main to the NLU digtribution
system. When that ingtalation was completed, the old, smdl lines were connected to thismain. Why
would the LNPOA follow this courseif, asit now clams, NLU is obligated to provide water service and
replace the old, small lines? For severa years theregfter, the LNPOA charged the homeownersin the
south half of Logt Nation for the water (NLU” s water) that flowed from the Woodland Drive main
extenson and into these old, smdl lines. Why would the LNPOA follow this courseif, asit now clams,
NLU isobligated to provide water service and replace the old, small lines?

The claim that NLU is obligated to replace these old, small water lines was never made when the
LNPOA went to court in 1978-79. (The LNPOA can find out why; its counsd now was its counsel
then.) But that does not matter. By the legd principle, res judicata, the judgment in that case stands as

abar to dl clamsthat were raised, and all daimsthat could have been raised in that case. Accordingly,

as ameatter of law, the LNPOA cannot now assert the claim that NLU is obligated to replace the old,
amd|l water linesin the south half of Lost Nation.

If resjudicatais not a bar, then estoppel is. The LNPOA cannot so easily disavow its history of
actions as the owner and operator of thisinadequate distribution system smply because those who are
served by these old, smdl lines now want this Commission to shift responghility for replacement to
someone dse, to wit: therest of NLU'’s customers. Asamore complete history of the facts related to

the actions of the LNPOA, NLU incorporates by reference pages 7-13 of Exhibit NLU WS-1.
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. The Fact Beliethe Clam.

Counsd for the LNPOA comments on the language of the Order in Case No. 57952. “It would

appear from areview of that order that the issue of the undersized mains was before the Commission.”

(Intervenor’ s Brief, p. 2, emphasis added.) The issue of water service to Lost Nation was, indeed,
before the Commission in the Certificate case. The Commission may take notice of the Record in the
Certificate case. The Record shows that Commission was aware that homeownersin Lost Nation were
obtaining water from severa community wells and a system of smdl water lines that extended to
individual homes. The Record shows that there were no plansfor NLU to construct any facilitiesto
serve the existing homesin Logt Nation - the homes connected to these old, small lines. Testimony was
presented in March 29, 1973. The principa witness for NLU testified about the exiting homesin Lost
Nation:

“Q Arethey [the exigting homesin Logt Nation] served by any water service?

A Yes

Q Would you describe that?

A They have water pipesin the ground. There arefive or Sx wellsthat are currently

supplying water to those people, and for the homes - there are about 65 homeswhich
are currently being serviced with water. (Transcript, pp 6-7.)

* % % %

Q ... Astothe Logt Nation area, except for Unit No. 9, do you propose awater service
charge?

A No.
Q What do you propose there?

A Wewill haveto - we have no proposa at the present time. (Transcript, p 16.)
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The evidenceisclear: NLU did not plan or intend to provide water service to the exising homes
in Lost Nation. The conjecture and speculation urged by counsel for the LNPOA should be ignored.
His citations are to parts of the Order that relate to the water distribution system NLU planned to ingtall
to serve water customersin the New Landing Subdivison. NLU presented no plansfor facilities to
sarvethosein Logt Nation who were aready receiving water from the shalow wels through the smal
lines. Thetwo (2) inch mains discussed in the Order were proposed for certain areas in New Landing.
The Commission said: Except for cul de sacs where mainswill serve alimited number of services and

cannot be extended, you may not ingtall mains of less than six (6) inchesin diameter. Maps of the sarvice

territory are clear. That description does not describe any of the old, smal lines that provided service to
exising homesin Lost Nation. The Order in the Certificate case imposes no obligation on NLU to
replace the exising smal linesin Lost Nation.

I1. The Regulations and the Law Defeat the Claim

NLU isindeed obligated to provide water service within its service territory. But it is obligated
to do so in accordance with the regulations and the law. The Commission’s long-standing Uniform Main
Extenson Rule (UMER) dictates the terms for extending mainsinto areas where there are no NLU
mains. There are no NLU mainsin the south half of Lost Nation. Anyone who wants NLU to extend a
new main into this area must follow the UMER. Everyone esein Lost Nation who wanted NLU to
extend anew main to provide water service followed the UMER. Pursuant to the UMER, NLU did
extend new mainsinto other areas of Lost Nation. Particularly, on White Pine Dr. (twice), on Beech
Lane, on Oak Drive, on Flagg Road, on Cottonwood Court, and on Sangamon Lane. Everyonedsein

other parts of the service territory who wanted NLU to extend a new main to provide water service
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followed the UMER. Thus, mains were extended to serve Lakewood Greens, Knollwood and Tanpan
Farms (Flagg Estates).

NLU mugt follow the UMER, and it must conform its actions to the requirements of the Public
Utilities Act, to wit: It may not provide a benefit to some that isnot availableto dl. It may not
discriminate in favor of some. It may not provide a benefit that is not set forth in the rates, rules,
regulations and conditions of service approved by the Commission. For NLU to acquiesce to the
Intervenor’ s demand would be to act in away that violates al of these prohibitions. For the Commisson
toin any way base its order in this case on the Intervenor’s claim that NLU must replace the old, small
lines in the south haf of Lost Nation would be to ignore its own regulations, especidly the UMER, and
the requirements of the Public Utilities Act.

The LNPOA concludesits argument by saying: “Thereis no judtification for foisting that responsibility [to
replace the old, smdll lines] upon NLU’s customers.” Foigting that responsibility upon NLU'’ s customers
suggests the real objective of the LNPOA: Impaose an outcome where Armsirong must pay for the
replacement mains. Thisismagica thinking. Neither Armstrong nor anyone seis obligated to donate
to NLU the money needed to replace these lines. If NLU is required to borrow the money for the
replacement mains, of course the cost (debt service) will be passed through to its customers. The debate
IS Which customers? The LNPOA would have the cost spread over dl customers. Thiswould shift
more that ninety percent (90%) of the cost to others. The Commisson Staff and NLU would have the
cost spread over the customers who will be served by the replacement mains. The UMER is oneway to
accomplish the objective. The proposed Main Replacement Charge is another way. Either dternative is

legal. What the LNPOA suggestsis not.



Opposition to Recovery of Attorney’s Fees

Thisisredly acontinuation of the same argument: NLU is obligated to replace the old, small
lines, 0 to have resisted the EPA’s demand that it replace those lines was inappropriate and
unnecessary. Therefore, those attorney’ s fees should not be included as expenses for the purposes of
setting rates for service. (See, Intervenor’ s Brief, p. 4.)

This argument fails dong with the claim that NLU must pay for the replacement mains. NLU
may not ignore the UMER or the provisons of the Public Utilities Act just because the Illinois EPA wants
NLU to replace the old, smdl linesin Lost Nation. The Illinois EPA has now acknowledged thet it
cannot force NLU, or anyone else, to replace those lines. Therefore, for NLU to have resisted the
improper demands of the Illinois EPA was not only reasonable, but necessary. To acquiesce would be
to violate severd provisions of the Public Utilities Act and subject NLU to therisk of crimind
prosecution.

The genesis of the problem was the decision of the LNPOA to seek a court order for ingtallation
of the Woodland Drive water main rather than to use the UMER. At that time, counsdl for the LNPOA
(Mr. Lowe) was fully aware of the UMER, and it was explained to the court. Had the LNPOA
complied with the law, it is highly unlikely that the Ogle County enforcement case, EPA v NLU No. 00
CH 97, would have been filed. The evidencein that case and in this caseisthat if the EPA would have
acknowledged that NLU was not obligated to replace the old, smdl linesin Lost Nation, then NLU
would be and was willing to do everything the EPA asked, including bear the cost to sedl the old Lost
Nation wellsit never owned or used and the cost to ingtdl flushing hydrants on lines that belong to

someone dse. Counsd for the EPA steadfastly refused, even after it was shown that they knew the EPA
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had no right to require NLU or anyone eseto replace the old, small lines. (See, Direct Testimony of
Gene Armstrong, p. 7. See, dso, Exhibit NLU WS-1, pp. 22-26.)

The suggestion of Mr. Rubin, adopted by the LNPOA, that legal fees paid to Mr. Armstrong's
law firm could have been better used to accomplish repairsis sophisiry. The Record in this case shows

that the “ gpproximately $200,000" is amogt entirdly an amount that is due to the law firm. Itisnot an

amount that was paid to the law firm. There has been no money to pay for these legd services, and
therefore, there was no money that might have been used for a different purpose. The Staff witness, Mr.
Griffin, was fully aware of thisfact and it is reflected in his suggestions with respect to the treetment of the
legal fees expense. Either Mr. Rubin is unaware of these facts, or he tries to distort them in an effort to
put Mr. Armstrong in a bad light.

Whether the legal fees may be paid to Mr. Armstrong’ s firm is a.question that is separate from
the issue of whether the amounts are reasonable. The question of whether the arrangement for legd
services between NLU and Mr. Armsirong's law firm must be gpproved by the Commission reguires an
andysis of the laws and regulations that govern arrangements between a utility and its affiliated interedts.
NLU maintains that the arrangements for legal services did not require Commission approva because
approval was waived under Section 5/7-101 and 83 Ill. Adm. Code 310.60. This argument is more fully
developed in Applicant’ s Brief on pp 27-28. That discussion is by this reference incorporated into this
Response.

Opposition to Recovery of Debt Service Expenses
Thisis one of the unresolved financid issues described in part X111 of Applicant’s Brief. At this

point, the Staff has made no dlowance for funds to satisfy this obligation. The Commission authorized
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the debt. Will the Commisson st rates that enable NLU to pay the debt? The amount is due regardiess
of disputes asto whom it will eventually be paid. To ignore the obligation, and to refuse to set rates that
will enable NLU to pay the obligation, is to confiscate property without due process of law. The
Commission knows thiswould be improper. It should address this financia obligation as part of the
order which setsrates for NLU.

Motion for Permission to Seek Appointment of a Receiver

These matters are more fully addressed in NLU’ s response to the Initid Briefsfiled by the Staff
and by the Intervenor, People of the State of Illinois. Suffice to say:

1 The“falure’ to maintain plant facilitiesis directly reated to the need for a subgtantia rate
increase. In spite of the need for money for repairs and renovation of the water tower, NLU has been
ableto maintain its facilities so as to provide water that meets or exceeds al water qudity standards.
There is no question that the water tower needs to be repaired and renovated - and there is no question
but that the contract for thiswork isin place and that the work is underway. However, thereisaso no
question but that NLU continues to provide safe and religble water service to its customers. In spite of
the need for money for repairs and renovations of the sewerage trestment plant, NLU has been able to
regularly meet effluent quality standards at its sewerage treetment plant. There is no question that parts
of the sewerage treatment plant need to be repaired or replaced, notably the aeration piping and the
provison for emergency stand-by power generation. However, there is aso no question but that NLU
continues to collect and dispose of its customers sawerage.

2. The“failure’ to carry out the conditions of its Certificate seems to be based entirely on

the LNPOA claim that NLU must pay for the replacement mains. That claim is addressed, above.
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3. The“falure’ to obtain gpprova of arrangements with affiliated interests begs the question
of whether approva isrequired or has been waived under theregulations. That issueis addressed in
Case No. 04-0666.

The demand for a change in management reflects the hope that if someone less committed to
compliance with the UMER and the Public Utilities Act were to gain control of NLU, thewould be a
greater likelihood that the LNPOA would get othersto pay for the replacement of the old, small water
lines in the south half of this subdivison. For more than thirty years the LNPOA has known that NLU
will not willingly “foist this respongbility” onto the rest of its cusomers. They gpparently hope someone
else would.

Conclusion

NLU disagrees with the conclusions reached by the LNPOA and urges the Commission to reject
them and each of them.

Respectfully submitted,

New Landing Utility, Inc.

Amy Muran Felton
Attorney for Applicant.



